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principles

Decision-making capacity should be assumed and this assumption should only be
displaced on the basis of evidence.

Capacity is decision-specific. A person can be said to have capacity to make a decision
where they can:

. understand relevant information,

. retain or remember relevant information,

. use or weigh up relevant information, and

. communicate the decision in words, gestures or other means.

(See, for example, Powers of Attorney Act 2014 (Vic) section 4; Mental Health Act 2014
(Vic) section 68.)

People should wherever possible be provided with the support to make and implement
their own decisions (see United Nations Convention on the Rights of Persons with
Disabilities, Article 12(3); National Disability Insurance Scheme Act 2013 (Cth) sections 4
and 5).

Substitute decision making should only be used as a last resort, where no less restrictive
alternative exists (see United Nations Convention on the Rights of Persons with
Disabilities, Article 12 (4), Guardianship and Administration Act 1986 (Vic) section 22(2),
Charter of Human Rights and Responsibilities Act 2006 (Vic) section 7 (2)).
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No action is required, although advocacy
Does a significant decision need to be made support may still benefit the person (for
(such as a decision to move —No-¥ instance, to enable the planning process to
accommodation)? proceed and/or for possible future decisions
to be identified).
Yes
Does the person have a formal substitute
decision-maker already in place (such as an NDIA should ensure formal decision makers
NDIA nominee, state-appointed guardian/ —YesJ (to the extent their powers are relevant) are
administrator or representative under an involved in making the decision.
enduring power of attorney)?
I
No
v
Does the person have capacity to make the L Yesp The person makes the decision and is
decision? supported as needed to put it into effect.
|
No
A 4
Are there one or more informal supporters
around the person (such as family members Would the provision of independent
or close friends) and is there general clarity advocacy or informal decision-making
(and agreement, where more than one ~ —No support provide an effective means by which

supporter exists) about the decision that
should be made?

the person can be assisted to make the
decision, and is such support available?

I
Yes

v

Does the NDIA have concerns that the
decision (or lack of one) constitutes a

Yes

v

NDIA may suggest, or seek, the involvement

significant risk to the personal and social of an independent advocate or decision- No
. —Yes— . .
wellbeing of the person? making supporter. Has a decision been
reached through this process?
. |
No Yes No
A 4

The informal decision-making arrangement
should be respected and the decision can be
put into effect.

./

Is there someone whom the NDIA is
confident can make the decision on behalf of
the person (who in doing so will take <«

account of the person’s wishes and promote
their personal and social wellbeing)?

NDIA may elect to appoint a nominee (per
NDIS Act, Chp 4, Part 5).

No

./

A guardianship application should be
considered, which may result in an
investigation being requested by VCAT and/
or the appointment of a guardian/
administrator (per GAA Act).




